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HAT  Daniel  Clark,  a  nativ  f  the  fhir 
vernefs ,  died  in  the  year  1757  at  Charleftoun  in 
South-Car  olina ,  pofleffed  of  a  fortune  of  about 
6  or  7000  1.  Sterling ,  which  he  had  acquired  in 
He  left  no  ilfue ;  and  his  neareft  relations  were  a 
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brother  named  Alexander ,  who  lived  near  Invemefs,  a  filler 
named  Elizabeth ,  and  a  niece  named  Margaret,  by  another 
filler  at  that  time  dead. 

A  few  days  before  his  death,  Darnel  executed  a  will,  by 
which  he  bequeathed  2000  /.  Sterling  to  his  brother  Alex¬ 
ander;  200  l.  Sterling  to  his  niece  Margaret;  and  300  l.  Ster¬ 
ling  to  her  father,  whole  name  was  Alexander  Clai  l,  13e— 
fides  thefe  more  confiderable  legacies,  he  left  many  leffer 
ones  to  different  friends  and  acquaintances  in  South-Ca¬ 
rolina. 
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After  paying  all  thefe  different  legacies,  a  confiderable 
part  of  Daniel  Clark's  fortune  ftill  remained ;  and  as  his 
fiicceflion  was  to  be  regulated  by  the  law  of  England ,  that 
remaining  part  came  to  be  divided  equally  between  the 
brother  Alexander ,  the  lifter  Elizabeth ,  and  the  niece  Mar¬ 
garet ,  as  coming  in  place  of  her  deceafed  mother. 

Immediately  upon  receiving  intelligence  of  his  brother’s 
death,  Alexander  let  out  for  Carolina ,  in  order  to  examine 
the  fituation  of  his  affairs,  and  recover  as  much  of  his  for¬ 
tune  as  he  poffibly  could.  After  having  accomplifhed  this, 
he  returned  again  to  Scotland ;  and,  anxious  to  preferve  to  him- 
felf  the  whole  fucceffion,  he  feems  to  have  refolved  to,  defraud 
his  fifter  and  niece  of  their  j  uft  fhares.  For  this  purpofe,  he 
very  carefully  concealed  from  them  the  extent  of  his  bro- 
iher’s  fortune,  and  every  tranfadtion  which  had  palled  in 
Carolina ;  and  was  fo  fuccefsful  in  his  fraud,  as  to  infnare 
his  fifter  into  a  very  unfair  and  unequal  tranfadtion. 
Flufh’d  with  this  fuccefs,  he  proceeded  with  lefs  cautioq. 
towards  the  niece ;  and  having  endeavoured  to  abufe  her 
more  openly,  fhedetedted  his  fraud,  and,  in  1760,  brought  an 
adtion  againft  him  in  this  court,  concluding,  in  the  firft  place, 
for  payment  of  her  legacy  of  200  /.  Sterling  ;  and,  in  the  next 
place,  for  the  fiim  of  2000  /.  Sterling,  as  her  third  fhare  of 
the  fortune  of  her  deceafed  uncle,  remaining  after  payment 
of  his  debts,  and  of  the  diiTerent  legacies  bequeathed  by 
him. 

Upon  this  depending  procefs,  fhe  obtained  letters  of  in¬ 
hibition  againft  Alexander  Clark ,  which  were  executed  20th 
February,  and  regiftred  18th  March  1762. 

The  procefs  againft  Alexander  Clark  having  come  before 
the  late  Lord  Juftice  Clerk,  Ordinary,  his  Lordfhip  was 
June  28.  pleafed,  of  this  date,  to  pronounce  an  interlocutor,  find- 
1 763 .  ing  the  purfuer  intitled  to  her  legacy  of  200  L  Sterling ; 
and,  with  regard  to  her  third  fhare  of  the  free  refidue  of 
her  uncle's  fortune,  before  anfwer,  remitting  to  the  clerk  of 
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die  procefs  to  make  out  a  date  of  the  remittances  and  pay¬ 
ments  made  to  Alexander  Clark ,  and,  at  the  fame  time,  ot 

the  various  deductions  ^infilled  for  oy  him. 

Soon  after  this  interlocutor,  the  litigation  between  the 
parties  ceafed,  by  mutual  agreement.  After  fome  com- 
munings,  it  was  privately  agreed,  that  Alexander  Uat ,  . 

fliould"  grant  a  bond  for  the  fum  of  643/.  9  s-  l°u' 
Sterling-,  as  the  third  fhare  of  the  free  refidue  01  Da¬ 
niel  Clark’s  effects,  that  had,  at  that  time,  been  recovered 
by  Alexander  Clark;  and,  with  refpect  to  whatever  fa¬ 
ther  might  be  claimed,  and  whatever  rarther  quc.u- 
ons  might  occur  concerning  this  fuccefhon,  they  were 
fubmitted  to  the  determination  of  arbiters.  This  agree¬ 
ment  and  fubmiffion  was  immediately  extended  and  figned 
bv  the  parties ;  and  having  been  recovered  by  diligence  * 

the  petitioner’s  inftance,  is  now  in  procefs.  ... 

In  confequence  of  that  agreement,  Alexander  Clam  d  ,  ^ 

of  this  date,  grant  bond  to  Margaret  Clark  and  her  hi 
band  for  the  faid  fum  of  643/.  9  r.  10  d.  Sterling ,  and, 
at  the  fame  time,  in  fecurity  thereof, 

A  bond  for  100  /.  Sterling  due  to  him  by  Dallas  ‘ 

idly,  A  bill  accepted  by  Dallas  of  Cant  ray,  for  5° *; 

/,W  with  certain  interefts  due  on  both.  Anu  laf,_,,  A. 
heritable  bond  for  400  /.  Sterling,  on  the  ellate  or  &wcm- 

Avhile  matters  remained  in  this  fituation,  between  Mar¬ 
garet  Clark  and  her  uncle  Alexander,  the  petitioner,  and  Ins 
"mother,  who  had  imprudently  advanced  for  him  conque¬ 
rable  fums,  became  very  preffing  and  fohcitous  or  P-} 
raepf  or  at  lead,  obtaining  fome  fecurity  foi  then  debt. 
In  order  to  fatisfy  them,  Alexander  Clark  proposed  to  con¬ 
vey  to  them  the  heritable  bond  for  400  l  Sterhng  on  the  c- 
fta'-e  of  Farr  which,  it  has  been  already  mentioned,  'was 
affigned  to  Margaret  Clark  and  her  hulbaud,  in  ecuuty  o 
the  bond  granted  in  July  17^3* 
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As  foon  as  Margaret  Clark ,  and  her  hufband,  received 
intelligence  of  this  conveyance  to  the  petitioner,  they 
raffed  diligence  againft  Alexander  Clark ,  upon  their 
bond  and  aflignation  in  fecurity ;  and  threatened  im¬ 
mediately  to  in  lift  in  a  reduction  of  the  conveyance  to  the 
petitioner,  in  virtue  of  an  inhibition  which  they  raifed 
and  executed  againft  Alexander  Clark,  upon  the  faid  bond 
and  afhgnation  in  fecurity,  prior  to  the  conveyance  in  fa¬ 
vour  of  the  petitioner  and  his  mother. 

In  order  to  prevent  this,  a  meeting  was  brought  ?d)out 
between  Alexander  Clark  and  David  Frafer ,  the  hufband  of 
Margaret ,  in  February  1764.  At  this  meeting  it  was  agreed, 
that  in  full  payment  and  fatisfadlion  of  the  balance  (till 
due  upon  the  bond  and  aflignation  in  fecurity  1763,  Alex - 
under  Clark  fhould  draw  a  bill  for  the  fum  of  377  /.  14  s.  1  d. 
Sterling ,  in  favours  of  David  Frafer ,  on  Meflfs.  Hanfon , 
Clark ,  and  company,  merchants  in  London ,  who  then  had 
money  of  his  in  their  hands  ;  and  that,  on  the  other  hand, 
upon  this  bill’s  being  duly  paid,  David  Frafer  and  his  wife 
lhould  deliver  up  the  extradl,  regiftred  bond  and  aflignati¬ 
on,  together  with  all  the  tteps  of  diligence  that  had  fol¬ 
lowed,  or  might  follow  thereupon ;  and  grant  a  full  ac¬ 
quittance  and  difcharge  of  every  thing  due  thereupon. 

This  bill  for  377  /.  14  j1.  id.  Sterling ,  was  accordingly 
prcfented  to  Meflfs.  Hanfon  and  Clark ;  but  akho’  thefe  gen¬ 
tlemen  had  in  their  hands  money  of  Alexander  Clark's  to  a 
greater  extent  than  the  fum  drawn  for;  yet,  there  being 
then  lbme  danger  of  a  claim  againft  them  from  Carolina , 
upon  his  account,  to  a  large  extent,  they  were  neceflarily 
obliged  to  provide  for  their  own  fafety,  and  therefore  re- 
fufed  to  accept  this  bill. 

The  bill  having  been  thus  difnonoured,  Margaret  Clark 
and  her  hufband  thought  proper  to  return  to  their  former 
plan,  of  infilling  in  a  reduction  of  the  conveyance  to  the 
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petitioner;  and,  accordingly,  in  January  1765,  they  exe¬ 
cuted  their  fummons  of  reduction. 

The  petitioner,  finding  himfelf  thus  in  danger  of  being 
deprived  of  the  fecurity  he  had  obtained  for  his  juft  debt 
infilled  that  Alexander  Clark  fhould  either  prevent  the  reduc¬ 
tion  that  was  threatened,  or  pay  his  debt  out  of  fome  other 
fund.  In  this  fituation,  it  occurred,  that  the  petitioner, 
who  had  fome  connections  with  Meffrs.  Hanfon  and  Clark, 
might  be  able  to  fatisfy  them,  that  there  was  no  danger  of 
the  claim  from  Carolina;  and  might  be  able  to  prevail  upon 
them  to  pay  the  377  /.  14.J.  1  d.  Sterling;  and,  according¬ 
ly,  a  new  bill  for  that  fum  was  drawn  in  his  favours  upon 
tliefe  gentlemen,  bearing  date  28th  March  1 7 65*.  This  bill, 
however,  met  with  no  better  fate  than  the  former,  and 
was  likewife  difhonoured. 

But  Meliks.  Hanfon  and  Clark  having  fince  been  entirely 
relieved  from  the  Carolina  claim,  they  in  fpring  1  7  66,  offered 
to  honour  either  of  the  two  draughts  above  mentioned,  with 
the  confent  of  the  holder  of  the  other.  As  loon  as  the  petitio¬ 
ner  received  intelligence  of  this,  he  offered  to  confent  that 
payment  of  this  liim  fhould  be  made  to  Margaret  Clark 
and  her  hufband,  on  condition  of  their  difcharging  their 
right  to  th  eheritable  bond,  in  terms  of  thetranfadfion  at  the 
time  of  their  getting  the  bill;  or,  if  they  chofe  it  rather,  he 
was  willing  to  yield  up  the  heritable  bond  to  them,  upon 
condition  of  their  confenting  to  the  draught  in  his  fa¬ 
vours  being  honoured.  Margaret  Clark  and  her  hufband, 
however,  would  by  no  means  liften  to  either  of  thefe  pro- 
pofals  ;  and  in  June  ij66  they  thought  proper  to  raife  a. 
procefs  of  multiple-poinding  in  the  names  of  Meliks. 
Hanfon ,  Clark  and  company,  calling  themfelves  and  the  pe¬ 
titioner  into  the  field.  In  the  mean  time,  however,  they 
indorfed  their  bill  to  Simon  Frafer  merchant  in  London , 
who  obtained  payment,  upon  granting  an  obligation  to 
Meffrs.  Hanfon ,  Clark  and  company,  to  procure  them  a  iuf- 
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ficient  difcharge,  and  a  decreet  of  preference  in  the  court 
of  feffion. 

Margaret  Clark  and  her  husband  having  thus  com¬ 
menced  thefe  two  proceftes  of  reduction  and  multiple¬ 
poinding,  thought  proper  likewife  to  revive  the  original 
procefs  againft  Alexander  Clark ,  in  which  no  ftep  whatever 
had  been  taken  ftnce  the  above  mentioned  interlocutor  of 
the  late  Lord  Juftice-Clerk,  of  date  the  28th  June  1763  ; 
and  your  Lordftiips  were  pleafed,  of  this  date,  to  remit  that 
procefs  to  the  prefent  Lord  Juftice-Clerk. 

In  the  procefs  of  reduction  above  mentioned,  although 
the  fummons  had  been  executed  fo  early  as  fummer  17  65, 
yet  it  was  not  called  in  court  till  January  1766,  when  it 
came  before  the  Lord  Auchinleck  Ordinary,  who  was  plea- 
fed,  of  this  date,  to  remit  it  to  the  original  procefs  a- 
gainft  Alexander  Clark ,  depending  before  the  Lord  Juftice- 
Clerk. 

The  procefs  of  multiple-poinding  having  come  ii 
courfe  of  the  rolls  before  the  Lord  Gardenjloun ,  Ordinarj 
his  Lordfhip  was  pleafed,  of  this  date,  likewife  to  remit  i 
to  the  original  procefs  againft  Alexander  Clark ;  and  b 
this  means  all  thefe  three  proceftes  were  brought  before  th 
Lord  Juftice-Clerk. 

From  the  narrative  of  fafts  already  given  in  this  petiti¬ 
on,  and  from  what  (hall  be  afterwards  more  fully  fet  forth, 
your  Lordftiips  will  clearly  perceive  the  intimate  connec¬ 
tion  of  thefe  three  proceftes  with  each  other,  and  how  ne- 
ceflary  it  was  to  have  them  joined  together  and  brought 
before  the  fame  Ordinary.  Notwithftanding  this,  Marga¬ 
ret  Clark  and  her  husband  were  at  much  pains  to  keep  them 
feparate,  to  bring  them  before  different  Ordinaries,  in  or¬ 
der  to  defeat,  if  poffible,  the  arguments  which  the  petiti¬ 
oner  was  to  draw  in  his  favour  from  the  one  procefs  to  the 
other.  Even  after  they  were  defeated  in  this  attempt, 
from  the  apparent  neceffity  of  their  being  judged  toge¬ 
ther. 
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ther,  yet  they  laboured  with  much  anxiety  to  keep  them 
feparate  before  the  Lord  Juftice-Clerk,  and  to  prevent 
their  being  conjoined. 

The  petitioner,  on  the  other  hand,  argued  the 
necellity  of  conjoining  the  two  procefles  of  redudion 
and  multiple-poinding.  He  contended,  That  as  he 
had,  in  the  manner  already  explained  in  this  petition, 
in  payment  of  his  juft  debt,  obtained  from  Alexander  Clark, 
firft  a  conveyance  to  the  heritable  bond  upon  the  eftate  of 
Farr,  and  afterwards,  when  likely  to  be  deprived  of  any 
benefit  from  that  conveyance  by  the  redudion  threatened 
bv  Margaret  Clark,  he  obtained  the  bill  upon  Meftrs.  Han- 
fon  and  Clark ;  fo  he  was  willing  to  give  up ,  either  of  the 
two,  upon  Margaret  Clark  and  her  husband  s  yielding  up 
and  difchargmg  all  claim  to  the  other..  He  maintained, 
that  Margaret  Clark  and  her  husband  were  not  intitled  to 
rrafp  at  both  the  heritable  bond  by  the  redudion,  and 
likewife  the  preference  in  the  multiple-poinding  ;  but  mu  ft, 
in  terms  of  the  agreement  in  February  1764,  difcharge 
their  claim  to  the  heritable  bond,  upon  obtaining  a  prefer¬ 
ence  to  the  fum  in  the  hands  of  Hanfon  and  Clark, 

After  advifmg  full  memorials  for  parties,,  the  Lord  Or¬ 
dinary  was  pleafed,  of  this  date,  to  pronounce  the  follow-  >-J“y 
ing  interlocutor:  “  Having  confidered  the  memorial  for 
“  Margaret  Clark  and  David  Frafer  her  husband,  and  Si¬ 
mon Frafer  their  indorfee,  and  alfo  the  memorial  tor 
Duncan  Clark  merchant  in  Rotterdam,  finds  Meftrs.  Han- 
11  Ion,  Clark  and  company,  raifers  of  the  multiple-poind¬ 
ing  liable  in  once  and  Angle  payment ;  and  prefers  the 
faid  Simon  Frafer  upon  the  funds  in  the  hands  of  t  ie 
raifers  of  the  multiple-poinding,  for  payment  to  mm  of  t  te 
principal  of  377/.  14^,  vd-  Sterling,  and  imadt  due 
thereon,  contained  in*  the  bill  drawn  by  the  laid  At  ex- 
ander  Clark,  upon  the  faid  Meftrs.  Hanfon,  (dm  k  and 
company,  bearing  date  the  17th  of  February  176^,  m- 
dorfed  to  the  faid  Simon  Frajer,  and  protefted  at  Ins  in- 
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“  ftance,  for  not  payment ;  and  decerns  in  the  preference; 

"  and  for  payment  accordingly.  And  in  regard  it  ap¬ 
pears  that  the  laid  Duncan  Clark,  being  in  the  knowledge 
of  the  above  bill  drawn  by  Alexander  Clark  upon  MefTrs. 
Hdtifon,  Clark  and  company,  did  afterwards  elicit  from 
tiie  fa  id  Alexander  Clark  a  lecond  draught  upon  the  faids 
MelTrs.  Hanjon ,  Clark  and  company,  for  the  fame  fum, 
“  apd  thereby  gave  occafion  to  the  railing  of  this  multiple¬ 
poinding,  arid  to  the  competition  which  has  enfued 
“  thereupon;  therefore  finds  the  faid  Duncan  Clark  liable 
for  the  expence  of  the  multiple-poinding,  and- alfo  for 
me  expence  of  procefs  incurred  by  the  laid  Simon  Frafer 
in  difcuffing  his  preference;  and  ordains  an  accompt 
‘‘  thereof  to  be  given  in:  And  finds,  that  the  faid  Marga¬ 
ret  Clark  and  her  husband  are  not  obliged,  in  hoc  ftatu,  to 
difeharge  their  procefs  of  reduction"  againft  the  faid 
Duncan  Clark  for  reducing  the  affignation  to  the  heritable 
bond  tine  by  Macinto/h  of  Farr;  relerving,  neverthelels, 
to  tne  faid  Duncan  Clark,  his  defences  againft  the  laid  re¬ 
daction,  and  alio  to  infill  for  ablolvitor  from  the  faid  re¬ 
duction,  upon  his  Ihowing,  that  the  faid  Margaret  Clark 

and  her  husband  have  no  further  intereft  in  the  laid 
“  bond.” 

Againft  this  interlocutor  the  petitioner  offered  a  repre- 
femation,  which  the  Lord  Ordinary  having  conlidered,  to- 
3;  July  gether  with  anfwers,  he  was  pleafed,  of  this  date,  to  pro¬ 
nounce  tne  following  interlocutor:  “  Having  conlidered 
“  this  reprefentation,  with  the  anfwers  thereto,'  refufes  the 
delire  of  the  reprefentation,  and  adheres  to  the  former 
intei  locutor  ;  but  finds,  that  upon  payment  by  Hanlon 
and  Clark,  of  the  contents  of  their  bill,  as  decerned  for, 
David  Frafer  is  bound  to  deliver  up  the  bond  granted  ■ 
by  Alexander  Clark  to  David  Frafer  and  his,  wife.  for 
643  /.  9  s.  10  d.  Sterling,  with  the  affignation  to  Farr’s 
bond  in  lecurity  thereof,  and  haill  diligence  following 
th  eieou,  and  to  th (charge  the  lame  in  terms  of  the  laid 
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David  Fi  afer  s  obligation  to  the  faid  Alexander  Clark  in 
“  that  behalf.” 

Againft  this  interlocutor  the  petitioner  offered  a  repre- 
fentation,  which  the  Lord  Ordinary  having  confidered,  he 
was  pleafed,  of  this  date,  to  refufe  it  without  anfwers.  tI 

Againft  thefe  interlocutors  of  the  Lord  Ordinary,  the  pe-  1767. 
titioner  begs  leave  to  reclaim  to  your  Lordfhips.  In  order 
to  explain  the  point  now  in  controverfy,  he  has  been  ob- 
liged  to  trouble  you  with  a  detail  of  the  various  difputes 
which  aroie  concerning  the  fucceflion  of  Daniel  Clark,  who 
died  in  South  Carolina.  From  the  whole,  you  will  readily 
perceive  in  what  manner  the  petitioner  has  unfortunately 
come  to  be  involved  in  thefe  difputes ;  and  he  apprehends 
the  whole  matter  now  in  controverfy  comesto  a  very  fhort 
queftion.  The  petitioner,  a  j  uft  and  lawful  creditor  of  Alexander 
Clark,  obtained  in  payment  of  it  a  conveyance  to  an  heritable 
bond ;  but  was  foon  after  likely  to  be  deprived  of  it  by  another 
creditor,  who  had  obtained  a  prior  affignation  to  that  bond  in 
fecurity,  and  had  thereupon  railed  inhibition.  In  order  to 
prevent  the  petitioner’s  being  deprived  of  it,  the  debtor 
fatisfies  the  other  creditor  with  giving  him  a  bill  for  the 
balance  due  him  on  a  banker  at  London,  upon  receiving 
payment  of  which  the  creditor  promifes  to  difcharge 
his  claim  to  the  heritable  bond ;  but  from  parti¬ 
cular  accidents  at  the  time,  the  bill  is  difhonourcd, 
and  he  recurs  again  to  his  claim  to  the  bond :  Then, 
in  order  to  relieve  the  petitioner,  the  debitor  gives  him  a 
draught  for  the  money  in  the  banker’s  hands,  becaufe  he 
had  reafon  to  expedt  the  petitioner  might  be  able  to  obtain 
payment.  This  bill  is  alfo  difhonoured  ;  but  foon  after, 
the  banker  offers  to  pay  the  money  to  either  of  the  hold¬ 
ers  of  thefe  bill,  with  the  confent  of  the  other.  The  pe¬ 
titioner  offers  to  refign  either  the  bond  or  bill,  upon  his 
being  made  fire  of  the  other  :  But  the  other  creditor,  re- 

C  forting 


forcing  to  other  pretended  grounds  of  debt,  feparate^  ll  om 
thofe  for  which  he  had  obtained  the  afiignation  in  lecuii- 
ty,  refufes  to  yield  up  either  the  one  or  the  othei  ;  ne  '•rill 
not  difcharge  his  claim  to  the  heritable  bond  ;  and,  at  tne 
fame  time,  he  infills  on  being  preferred  to  the  fum  m  the 
hands  of  the  banker,  though  the  bill  was  given  folely  up¬ 
on  the  condition  of  giving  up  the  bond.  Tne  queftion 
then  is,  Whether  this  creditor  is  to  be  permitted,  contrary 
to  exprefs  agreement,  to  grafp  at  both  thefe  ill bj eels,  and 
to  difappoint  the  petitioner  of  payment  of  his  juft  debt  ? 
Or,  to  apply  it  particularly'  to  the  prefent  caie,  "W  hether 
Margaret  Clark  and  her  hufband  are  intitled  to  infill  for  a 
preference  in  the  multiple-pomoing,  without  at  the  fame 
time  difeharging  all  claim  to  the  heritable  bond  upon  the 
eftate  of  Farr  ? 

The  petitioner  {hall,  in  the  JirJl  place,  confider  the  foun¬ 
dations  upon  which  the  procefs  of  reduction  refts,  and  ihall 
endeavour  to  {how,  that  upon  obtaining  payment  of  the 
bill  upon  Hanfon  and  Clark,  they  are  entirely  deftroyed, 
and  taken  away.  And  in  the  next  place,  he  {hall  endea¬ 
vour  to  {how,  That  Margaret  Clark  and  her  hufband  muft, 
upon  being  preferred  in  the  multiple-poinding  to  the  fum 
in  the  hands  of  Hanfon  and  Clark ,  not  only  difcharge  their 
claim  to  the  heritable  bond,  in  confequence  of  the  afligna¬ 
tion  in  fecurity  1763,  but  likewife  all  right  and  claim  to  it 
whatever. 

As  their  title  in  the  procefs  of  reduction,  Margaret  Clark 
and  her  hufband  found  upon  the  bond  and  prior  aflignati¬ 
on  in  fecurity,  granted  by  Alexander  Clark  in  July  1763, 
and  inhibition  raifed  thereon  ;  and  likewife,  upon  an  inhi¬ 
bition  executed  againft  Alexander  Clark  as  far  back  as  the 
year  1762,  upon  the  original  depending  procefs  already 
mentioned  to  have  been  brought  againft  him  at  that  time 
in  this  court. 

With 


v/ith  reipedt  to  the  former,  the  petitioner  has  in  the 
narrative  oi  fails,  already  informed  your  Lordfhips  That 
in  order  to  prevent  this  procefs  of  redudiou,  when ’it  was 
Aril  threatened,  a  meeting  was  brought  about  in  February 
i  7  64,  between  Alexander  Clark ,  and  David  Frafer  the  huf- 
band  of  Margaret .  At  this  meeting  your  Lordfhips  have 
likewxfe  been  informed,  that  Margaret  Clark  and  her  huf- 
band  got^the  bill  ror  377  ^  14^*  1  d.  Jlerhng,  upon  Mefffs. 
Hanfon ,  Clair  and  company  ;  and  became  bound,  upon  the 
receiving  payment  of  the  contents  of  that  bill,  to  difcharge 
tneir  claim  to  the  heritable  bond^upon  the  cflate  of  Farr, 
*1  he  cleared:  evidence  of  tins  agreement,  a  rife  s  from  papers 
1  ecovei  ed  by  the  petitioner,  upon  a  diligence  granted  by 
the  Lord  Ordinary,  and  produced  in  procefs.  Thefe  are, 
in  the  firjl  piace,  A  letter  from  Duncan  Grant  writer  in  In¬ 
verness,  to  Mr.  John  Frafer  writer  to  the  fignet,  agent  for 
David  Frafer  and  Margaret  dark ,  inclofing  the  bill  for 
37  7  ^  14  J  d,  upon  Meflrs.  Hanfon  and  Clark ,  giving  an 
account  of  the  tranfailions  at  the  meeting  of  parties,  at 
which  that  bill  was  granted  ;  and  inclofing  a  copy  of  the 
receipt  anti  obligation  wdnch  David  Frafer  granted  to  Alex¬ 
ander  Ciark ,  upon  receiving  the  bill  above  mentioned.  This 
copy  of  the  receipt  and  obligation  is  likewife  produced  ; 
and  in  it  David  Frafer  acknowledges,  his  having  then  re¬ 
ceived  rrom  Alexander  Clark  the  bill  above  mentioned  5  and 
upon  that  draught  s  being  duly  honoured,  he  promifes  and 
obliges  hi  mi  elf,  “  to  deliver  up  to  Alexander  Clark  the  ex- 
J  trace  regiitrate  bond  and  affignation  granted  by  him  to 
me  and  my  ipoufe,  with  all  the  fieps  of  diligence  that 
has  followed,  or  might  follow  thereupon,  and  an  ample 
acquittance  and  difcharge  of  the  premifes,  agreeable  to 
the  advice  and  opinion  of  the  laid  Mr.  John  Frafer ; 
whicii  difcharge  to  be  made  out  by  him  at  fight,  and  to 
the  liking  oi:  Mr.  Robert  Donaldjon  writer  in  Edinburg  hi 
Together  with  thefe  papers,  there  is  likewife  produced  a 
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fcroll  of  a  difcharge,  made  out  by  Mr.  John  Frafer  in  terms 
of  the  obligation  juft  now  recited  ;  but  which  was  never 
extended  or  executed,  as  the  bill  on  Meflrs.  Hanfon,  Clark 
and  company,  happened  to  be  diihonoured.  In  that  icrol  , 
however,  after  having  fet  forth  the  bond  ana  stagnation 
in 'fecurity,  granted  in  July  1763,  the  agreement  of  parties 
in  February  1764,  and  the  .bill  then  granted  by  Meflrs.  Han¬ 
fon  and  Clark,  are  contained  the  following  words  :  “  Ihere- 
^  fore  wit  ye  us,  to  have  exonered  and  difcharged,  as  I  the 
“  faid  Dan-rid  Frafer,  with  advice  and  confent  of  my  faid 
“  fpoufe  ;  and  Lthc  faid  David  Frafey,.  as  taking  burden 
'  upon  me  for  her,- and.  both  ’of  us' with  one  confent  and 
t(  allent,  by  thefe  prefents,  exoner ,  quit  claim,  and  fimpli 
“  citer  dij'charge  the  faid  Alexander.  Clark,  his  heirs,  execu- 
l<  tors  and  fucceflors,  under  the  refervations  after  mention— 

“  ed,  of  the  forefaid  principal  fum  of  643  h  9  f-  10  c!‘ 

“  Jlerling,  as  contained  in,  and  due  by  the  loreiaid  bond 
‘ -  granted  by  the  find  Alexander  Clai  k  to  us,  and  of  the  p<-— 
iia-lty  therein  contained,  and  of  the  faid  -bond  if  elf,  and 
"haill  dilgenc?,.  folio wing  thereupon, ■■  for  jio-w  and  ever, 

“  and  like-wife  of  the  forefaid  affiliation  in  fecurity,  grant- 
“  ed  by  the  faid  Alexander  Clark  ”  -  The  refervations  here 
mentioned  are,  the  right  of  Margaret -Clark  and  her  huf- 
'  band  to  the  other  bond  and  bill,  due  by  Dallas  of  Can- 
tray,  which  were  aftigned  to  them  at  the  fame  time  with 
the  faid  heritable  bond  on  the  eftate  of  Farr,  in  fecurity 
of  the  bond  for  643  l.  9  s.  10  d.  Sterling,  granted  in  July 

I763.  ‘  ’  :  ■ 

From  all  thefe  different  pieces  of  evidence,  it  clearly  ap¬ 
pears,  that  it  was  the  agreement  of  parties,  that  Margaret 
Clark  and  her  hufband  Ihould  difcharge  their  claim  to  the 
heritable  bond,  upon  receiving  the  contents  of  the  bill  up¬ 
on  Meffrs.  Hanfon  and  Clark.  It  is  clear,  therefore,  that 
they  could  not  infill  011  payment  of  that  bill,  without  at 
the  fame  time  performing  the  obligation,  upon  condition 
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of  which  it  had  been  granted.  The  Lord  Ordinary  has 
accordingly  found,  that  upon  receiving  payment  of  that 
bill,  they  muft  deliver  up  the  bond  granted  by  Alexander 
Clark  in  July  1763,  together  with  the  affignation  to  Farrs 
bond  in  lecurity  thereof ;  and  therefore  it  is  unneceflary 
for  the  petitioner  to  trouble  your  Lordfhips  with  any  far¬ 
ther  argument  upon  this  point.  He  fhall  endeavour  by 
and  by  to  {how  your  Lordfhips,  that  Margaret  Clark  and 
her  hufband,  in  confequence  of  the  agreement  above  men¬ 
tioned,  muft  not  only  difcharge  their  claim  to  this  heri¬ 
table  bond,  in  confequence  of  their  prior  affignation  above 
mentioned,  but  alfo,  all  claim  and  right  to  it  whatever  ; 
and  it  was  therefore  neceffary  in  this  place,  to  explain  at 
length  the  particulars  of  that  agreement,  and-  the  evidence 
from  which  the  nature  of  it  appears. 

In  the  next  place,  With  refpecl  to  the  old  inhibition  which 
Margaret  Clark  and  her  hufband  have  likewife  founded  up¬ 
on  as  a  feparate  title  in  the  procefs  of  reduction,  it  is  to  be 
obferved,  That  this  inhibition  was  railed  and  executed  up¬ 
on  the  dependence  of  the  original  procefs,  brought  in  this 
court  againfl  Alexander  Clark ,  long  previous  to  the  trans¬ 
action  and  fubmiffion  in  July  1763,  whereby  they  accep¬ 
ted  of  the  bond  of  643  /.  9  s.  10  d.  and  affignation  in  le- 
curity,  and  departed  from  the  procefs. 

Your  Lordfhips  have  already  been  informed,  that  in  July 
1763,  foon  after  the  interlocutor  of  the  late  Lord  Juftice 
Clerk,  above  mentioned,  the  litigation  in  that  original  pro¬ 
cefs  ceafed,  by  the  mutual  agreement  of  parties  :  They 
entered  into  a  private  tran faction,  by  which  it  was  agreed* 
that  Alexander  Clark  ♦  ffiould  immediately  grant  bond  to 
Margaret  for  643  /.  9  s.  10  d.  Sterling ,  and  that  all  far¬ 
ther  difputes  between  them  ffiould  be  fubmitted  to  the 
determination  of  arbiters.  Your  Lordfhips  have  likewife 
been  informed,  that  a  bond  was  accordingly  granted  by 
Alexander  Clark  for  that  fum  ;  and  that,  in  lecurity  there  - 
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of;  lie,  at  the  fame  time,  affigned  fevera!  bonds  and  bills, 
among  which  was  the  heritable  bond  upon  the  eftate  o* 
Furr  now  in  queftion.  1  he  petitioner,  tnereicre,  humbly 
apprehends,  that  by  this  private  tranfadlion  and  fubmililon 
to  arbiters,  the  original  procefs  was  entirely  departed  from 
and  taken  away  ;  and  that,  con fequ  eu  1 1  y ,  the  inhibition 
founded  upon  it  neceflarily  fell  to  the  ground.  He  appre¬ 
hends  nothing  to  be  more  clearly  eftabliihed  in  law,  than 
that  when  an  inhibition  is  founded  upon  a  depending  pro¬ 
cefs,  it  mu  ft  neceffarily  fall  to  the  ground,  whenever  that 
procefs  upon  which  it  refts  is  difcharged  or  taken  away. 
In  letters  of  inhibition  raifed  upon  a  depending  procefs,  it 
is  neceftary  that  the  dependence  of  that  procefs  ihould  be 
expreily  and  particularly  mentioned  as  the  foundation  of 
ufing  that  diligence  ;  and  as  an  inhibition  is  merely  a  pro¬ 
hibitory  diligence,  fo,  it  is  only  by  a  decreet  afterwards 
obtained  in  the  depending  procefs,  that  the  inhibiter  can 
poffibly  proceed  to  reduce  any  alienation  made  to  his  preju¬ 
dice  by  the  debtor.  If,  therefore,  the  procefs  fhall  be  either 
altogether  renounced  or  given  up,  or  virtually  renounced 
and  difcharged  by  a  fubmiffion  or  private  tranladion,  the 
petitioner  apprehends,  that,  in  confequence  thereof,  the 
inhibition  founded  upon  it  tnuft  neceffarily  fall  to  the 
ground,  and  be  no  longer  of  any  avail,  as  it  would  from 
thence  clearly  appear,  that  no  decreet  could  ever  be  ob¬ 
tained  in  that  procefs. 

The  petitioner,  therefore,  apprehends,  that  as,  in  the  pre¬ 
fers  cafe,  the  litigation  in  the  original  procefs  ceafed  in  Ju¬ 
ly  1763  :  So,  by  the  private  tranfadlion  at  that  time,  and 
the  fubmiffion  to  arbiters,  that  procefs  was  virtually  re¬ 
nounced  and  entirely  departed  from ;  and  confequentiy, 
the  inhibition  founded  upon  it  neceffarily  fell  to  the 
ground,  and  cannot  now  be  admitted  to  fupport  the  pre- 
ient  procefs  of  reduction. 

But 


But  farther,  the  petitioner  apprehends,  that  from  Mar¬ 
garet  Clark's  accepting  the  affignation  to  this  heritable  bond, 
in  fecurity  of  the  bond  for  643/.  9  s.  10  d.  Sterling ,  fhe 
clearly  acknowledged,  that  fhe  then  underflood  the  origi¬ 
nal  procefs,  and  every  confequence  of  it,  to  be  entirely  ta¬ 
ken  away,  and  at  an  end.  If  (lie  had  at  that  time  under- 
ftood  her  inhibition  flill  to  have  remained  in  force,  and 
confequently  to  have  fecured  to  her  that  fund,  there  was 
furely  no  neceflity  for  her  accepting  the  affignation  to  it ; 
and  therefore,  by  accepting  that  affignation,  fhe  clearly 
departed  from  any  title  fhe  had  to  it  in  confequence  of  the 
inhibition.  What  farther  confirms  this,  is,  that  from  the 
time  of  the  private  tranfaciion  in  July  1763,  no  ftep  what¬ 
ever  was  taken  in  that  original  procefs  for  near  three  years, 
when  it  was  again  revived  for  very  obvious  purpofes,  which 
ihall  be  immediately  mentioned. 

For,  when  Margaret  Clark  and  her  hufband  lately  refol- 
ved  to  infill  in  the  reduction  of  the  petitioner’s  affignation 
to  the  heritable  bond  upon  the  eflate  of  Farr ,  upon  the  ti¬ 
tle  of  their  old  inhibition  on  the  depending  procefs,  they 
were  aware  of  the  defence  which  would  arife  from  this 
circumftance  of  the  original  procefs  having  been  virtually 
difeharged  and  taken  away.  The  method  which  they  de- 
vifed,  therefore,  in  order  to  obviate  this  difficulty,  was  to 
execute  a  fummons  of  wakening  of  that  original  procefs 
againfl  Alexander  Clark .  When,  however,  they  came  to  in¬ 
fill  in  that  caufe  before  the  Lord  Ordinary,  they  did  not 
infill  for  any  fhare  of  the  fucceffion  of  Daniel  Clark ,  of 
which  Alexander  had  attained  poffeffion  before  the  com¬ 
mencement  of  the  original  procefs  itfelf,  or  of  which,  du¬ 
ring  the  dependence  of  that  procefs,  there  had  been  evi¬ 
dence  produced  of  his  having  received  ;  but  they  threw 
out  a  vague  general  allegation,  that  Alexander  Clark  had 

‘  then  lately  remitted  to  him  from  Carolina  800  /.  Sterling  of 
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his  brother’s  fortune  ;  and  they  infilled,  as,  by  the  inter¬ 
locutor  of  the  late  Lord  Juftice  Clerk,  the  laid  ftep  taken  in 
the  procefs,  was  a  remit  to  the  clerk  to  make  out  an  ac* 
compt  of  the  remittances  made  from  Carolina  to  Alexander 
Clark  ;  fo,  the  prefent  Lord  Ordinary  fhould  ot  new  ap¬ 
point  the  clerk  to  make  cut  that  accompt,  and  to  charge 
Alexander  Clark  with  800  /.  Sterling ,  belides  what  appeared 
from  the  evidence  already  produced  in  procefs.  As  this 
allegation  was  thrown  out  without  the  lead  veftige  or  evi¬ 
dence  to  fupport  it,  the  petitioner  oppofed  it  in  a  repreien- 
tation  ;  and  the  Lord  Ordinary  having  been  accordingly 
pleafed  to  dop  that  remit,  no  farther  procedure  has  occur¬ 
red  in  that  procefs. 

But  farther,  even  fuppofing  that  this  after  remit¬ 
tance  of  800  /.  could  be  fully  indrudlecl,  yet  the  peti¬ 
tioner  humbly  apprehends,  that  the  addon  now  infilled 
in  by  Margaret  Clark  for  her  proportion  of  that  fum,  can¬ 
not  poffibly  fupport  the  inhibition  raifed  upon  the  procefs 
formerly  depending,  nor  the  reduction  founded  upon  that 
inhibition.  For,  in  the  jirjl  place,  the  petitioner  has  en¬ 
deavoured  to  fatisfy  your  Lordfhips,  that  the  original  pro¬ 
cefs  was  entirely  departed  from  and  taken  away  ;  and  he 
therefore  apprehends,  that  the  procefs  now  inlided  in  for 
this  800  /.  mud  be  conlidered  as  a  new  procefs,  entirely 
feparate  and  clidinct  from  the  former.  And,  in  the  next 
place,  from  attending  to  the  fubfumption  of  the  libel  in 
the  former  procefs,  upon  which  the  inhibition  was  raifed, 
we  perceive  it  bears,  that  Alexander  Clark  had  actually  up¬ 
lifted  fuch  and  fuch  particular  fums  preceeding  that  date, 
and  concludes  for  the  purfuer’s  fhare  of  the  fums  fo  up¬ 
lifted.  The  petitioner,  therefore,  apprehends,  that  an  in¬ 
hibition  railed  upon  that  procefs  could  only  fecure  to  the 
creditor  the  dims  fpecially  claimed  in  that  procefs  :  And 
allowing  the  procefs  now  revived  to  fupport  the  inhibition 
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raifed  upon  the  proccis  xormerly  depending,  would  be  in 
efE<5t  admitting,  t  hat  an  inhibition  upon  a 'depending  pro*" 
cefs  would- not  only  fecure  the  fums  then  due, "and  claimed. 
m  tli at  piocefs,  Dux  vvOtiid  larther  iecurc  any  other  debt 
that  might  eventually  or  accidentally  afterwards  appear  to 
be  due  by  the  defender  to  that  purfuer.  * 1 

The  petitioner  has  thus  endeavoured  to  fhow,  that,  nei¬ 
ther  upon  the  footing  of  the  prior  affignation  in  fecurity, 
nor  upon  the  footing  of  the  inhibition  raifed  upon  the  ori¬ 
ginal  depending  procefs  againft  Alexander  Clark ,  Margaret 
Cl  a?  a  and  her  hufband  are  founded  in  their  reduction  of 
his  affignation  to  the  heritable  bond  upon  the  eftate  of 
Farr .  It  only  remains  to  fhow,  that  Margaret  Clark  and 
her  hufband,  upon  being  preferred  in  the  multiple-poind¬ 
ing  to  the  fam  in  the  hands  of  Meflrs,  Hanfon ,  Clark  and 
company,  mu  ft,  in  hoc  jlatu ,  abfolutely  difeharge  all 
right  and  claim  of  every  kind  to  the  heritable  bond. 

In  the  frf  place,  the  petitioner  has  already  endeavoured 
to  explain  the  nature  of  the  private  tranfadlien  of  parties 
in  July  1763,  &ud  in  February  1 7 6^ .  Ke  has  endeavoured 
to  fhow,  that  at  the  time  of'  the  tranfa&ion  in  July  1763, 
the  original  procefs  againft  Alexander  Clark  was  underftood 
to  be  entirely  departed  from  and  taken  away  ;  and  he  has 
farther  il  icwn,  that  by  accepting  the  affignation  in  fecurity 
to  the  heritable  bond,  Margaret  Clark  and  her  hufband 
themfelves  underftood  this  to  be  the  cafe.  He  has  far¬ 
ther  fhown,  that  by  the  tranfaclion  in  February  17^4, 
this  was  ftill  more  clearly  underftood  to  be  the  cafe.  Bc- 
fides  the  proof  already  dated,  with  regard  to  this  tranfac- 
tion,  there  is  another  piece  of  evidence  produced  in  pro¬ 
cefs,  which  it  is  now  proper  to  mention.  When  the  bill 
granted  to  Margaret  Clark ,  and  her  husband,  on  Hanfon 
and  Clark  was  difhonoured,  becaufe  of  the  claim  which 
they  dreaded  from  Carolina ,  on  Alexander  Clark's  account ; 
the  petitioner  having  rcafon  to  befteve,  that  there  could  be 
no  danger  from  that  claim,  wrote  a  letter  to  Hanfon  and 
Clark ,  obliging  himfelf  to  fecure  them  againft  it,  to  the  ex¬ 
tent  of  the  contents  of  the  bill.  This  letter  is  produced, 
and  together  with  it,  a  letter  in  confeqUence  of  it,  from 
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David  Frafer ,  the  hufband  of  Margaret  Clark ,  to  the  petiti¬ 
oner,  in  which  he  writes  as  follows :  “  Sir,  as  you  have  grant¬ 
ed  the  above  letter  for  the  purpofes  mentioned,  and  in  order 
to  give  me  accefs  to  the  above  fum,  I  hereby  promife  and 
oblige  me,  that  neither  I,  or  my  heirs,  &c.  {hall  trou¬ 
ble  or  recur  on  you,  for,  or  on  account  of  any  fhare  or 
intereft,  other  wife  due  or  competent  to  me,  in  or  to  that 
fum  or  370  /.  14  s.  3  d.  Sterling  money.”  It  is  to  be 
obferved,  tnat  the  petitioner  could  have  no  other  intereft  in 
granting  this  letter,  than  to  give  Margaret  Clark ,  and  her 
hufband,  accefs  to  the  ftim  in  the  bill,  and  by  that  means, 
to  pi  elerve  to  himfelf  the  heritable  bond.  It  was  for  that 
end  t-ie  tranfadion  had  been  fet  on  foot,  and  the  bill  had 
Ixvn  gi  anted  ;  and  the  words  oi  the  letter  of  David  Frajer 
aoove  quoted,  can  imply  nothing  elfe,  but  difeharging 
their  claim  to  the  heritable  bond,  the  foie  condition  upon 
which  they  had  received  the  bill. 

m  the  next  place,  the  petitioner  humbly  apprehends  it 
will  c.early  appear,  that  not  only  was  it  the  exprefs  agree¬ 
ment  of  parties,  that  the  right  of  Margaret  Clark ,  and  her 
hufband,  to  I'd?)  s  heritable  bond  fhould  be  di (charged  , 
but  further ,  tnat  at  the  time  of  that  tranfaciion,  it  was 
underftood  by  all  parties,  that  her  only  right  to  that  bond 
was  the  affignation  in  fecurity  ;  and  that  any  right  which 
die  had,  in  confequ ence  of  the  inhibition  founded  upon 
the  original  procefs,  was  entirely  at  an  end.  This  appears, 
in  the  firft  place,  from  the  circumftances  above  mention- 
cn,  of  tne  litigation  in  the  original  procefs  having  ceafed, 
and  the  difpute’s  having  been  fubmitted  to  the  decifion  of 
arbiters.  It  appears  ftiil  further,  from  the  conclufion  of 
this  fcmmons  of  redudion  itfelf,  which  is  reftrided  in  the 
following  manner :  u  Ay  and  until  the  purfuers  be  paid 
of  the  films,  in  fecurity  of  -which,  the  dijpofit ion  (i.e.  the 
“  affignation  in  fecurity,)  in  their  favours  -was  granted  ” 
which  plainly  fbow,  that  the  purfuers  confidered  them- 
felves  as  no  farther  intitled  to  infill,  than  to  the  effed  of 
recovering  payment  of  the  fums  due  to  them,  upon  Ale x- 
andet  ^Jaiks  bond  and  aflignation  in  fecurity.  In  the  next 
place,  this  is  ftnl  farther  confirmed,  from  confidering  how 

ufe- 
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ufelels  and  ineffectual  the  whole  tran fiffl™,  n  i 

been,  if  Margaret  Clark,  and  her  hufband  h  i  mU'r  ,iaVf 
t  Tf*es  to  had  another 

r)lf- |^nd’  beddes  c  ie  affignation  in  fecurity.  For  if*  after 
arging  that,  they  coniidered  themfelves  Hill  to'  have 

«  “PO"  footing  of  the  old  inhibtrion  h 

claim  m  V*  nom?n"erof  conlequence  to  renounce  their 
„  C  uPon  the  Anting  of  the  affignation  ;  they  fure- 
!}  WllJ  not  ^knowledge,  that  in  all  this  tranfaction  they 
were  deceiving  and  cheating  the  petitioner  ;  and  yet  this 

with  the'!  •  f efn  thecf*>  ?f’  when  they  were  amufing  him 

e’n  v  l  vf  °r  ithe\r  r;ght  by  the.  affignation  in  fe- 
The  [Sic  SSSm  themfete  “  h0ld  the  Tierita- 

in  tff^^T1121'’  1r!l-e‘'e,fdre’  apprehends  it  to  be  clear,  that, 

dition  nf  "r?  aCe,r?,e  ^  WaS  granted  lolely  upon  the  con¬ 
dition  of  their  difeharging  all  claim  of  every  kind  to  the 

nei  itable  bond  ;  becaufe,  otherwife,  their  difeharge  would 

time'of  Ua!  :  111  tllC  ”eXt  place’  that>  in  faa,  at  the 

ot  the  tran  fluff  mn  now  mentioned,  they  themfelves 

underffood  the  affignation  in  fecurity,  to  be  their  only  ti- 

.  he,  therefore,  apprehends  he  is  well  entitled  to 

obtabT111’  thar  Margam  CJark’  and  her  hufband,  cannot 
‘  *  P!;efe^ice  to  the  fum  in  the  hands  of  Han- 

fin  and  Clark,  unlefs  they  fhall  comply  with  the  condition 

upon  which  alone  they  received  the  bill,  and  renounce  en- 

tudy  ail  right  whatever  to  Farrs  heritable  bond  To  fa- 

‘Cl  yoar  LZilU''s  fo"  of  this,  the  petitioner 

begs  you  will  atteend  to  the  confequences  which  ne- 

cnaruy  would  have  followed  Margaret  Clark  and  her  huf- 
Lano  s  having  prevailed  in  their  reduction  of  his  affignati- 
on  to  the  heritable  bond,  before  they  engaged  in  tiffcon- 
j  i  f  multiple- poinding.  In  that  event,  it  is  appre¬ 
hended  the  petitioner  might  with  juftiee  have  argued  chat 
as  they  had  received  that  bill  upon  a  certain  condition  which 
they  had  not  fulfilled  ;  fo  they  could  not  now  derive  any 
enefit  from  it.  He  might  have  urged,  that  as  after  hav- 
f  g  countei  a  tied  the  condition  upon  which  alone  they  had 
i  eceived  it,  and,  therefore,  having  given  up  any  title  to 

the 


the  bill,  another  bill  for  that  fum  had  been  granted  to 
him,  i o  he  was  intitled  to  oppofe  their  claim.  The. 
only  c  ire  u  m  fiance  which  could  flip  port  their  claim  of  pre¬ 
ference,  was  not  their  bill,  granted  upon  a  condition  which 
they  had  not  performed,  but  legal  diligence,  if  they  either 
had,  or  poflibly  could  have  affected  that  fubjedt  by  any 
fuch.  This,  however,  they  cannot  even  alledge  ;  and  the 
petitioner,  therefore,  apprehends,  that  they  cannot  obtain 
a  preference  in  the  multiple-poinding,  without,  at  the  ve¬ 
ry  fame  time,  difeharging  their  procefs  of  reduction,  and 
all  claim  whatever  to  the  heritable  bond,  the  foie  conditi¬ 
on  upon  which  their  bill  was  granted. 

If,  therefore,  the  petitioner  has  fatisfied  your  Lordihips, 
that  in  the  event  now  mentioned,  of  their  having  prevail¬ 
ed  in  the.  reduction,  they  could  not  have  been  entitled  to  a 
preference  in  the  multiple-poinding :  He  apprehends,  that 
your  Lordihips  will  not  permit  them,  from  fhaping  their 
caufe  in  their  own  way,  and  beginning  with  the  multiple- 
poinding,  to  grafp  at  both  funds,  and  difappoint  a  co-cre¬ 
ditor  of  payment  of  his  juft  debt.  If  you  111  all  be  of  o- 
pinion,  that  they  are  not  bound  in  hoc  flatu ,  to  difoharge 
the  reduction,  and  all  claims  to  the  heritable  bond  ;  he  ap¬ 
prehends,  he  is  entitled  to  oppofe  the  preference  they 
claim,  to  the  fum  in  the  hands  of  Hanfon  and  Clark ,  as 
they  have  clearlyr  counteracted  the  exprefs  condition  up¬ 
on  which  alone  they  received  the  bill,  and  are  entitled  to 
infill  for  payment. 

The  petitioner  might  Hill  further  endeavour  to  fa p port 
the  arguments  which  he  has  here  maintained  ;  and  he 
might  Ihow,  that,  from  a  variety  of  circumftances,  there 
is  much  reafon  to  believe,  that  the  643  /.  9  s.  jo  d.  Ster¬ 
ling,  was  Margaret's  full  ihare  of  the  effects  of  her  uncle, 
which  ILe  can  ml  trull  to  have  been  received  by  Alexander 
Clark  ;  and  your  Lordihips  will;  obferve,  that  even,  inde¬ 
pendent  of  Farrs  heritable  bond,  file  will,  by  the  bill  on 
Meffrs.  Hanfon  and  Claik ,  receive  payment  of  every  fail  ling 
that  is  due  to  her  of  that  fum.  From  the fufpicious character  of 
Alexander  Clark ,  file  ftill  however  fufpedts  lomeyet  undifeove- 
_red  fraudulent  concealment  ;  and  flie  endeavours  to  keep  alive 
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the  ongmal  procefs,  and  irs  confequences,  merely  from  the 
vain  expectation  of  fome  time  or  other  detecting  this  hid¬ 
den  treafure.  When,  therefore,  they  lhall  become  fatisfi- 
ed,  that  they  have  difcovered  all,  it  feems  impoffible  to  de¬ 
termine.  Your  Lordihips  know  they  cannot  proceed  in 
the  reduction,  till  they  fliail  have  obtained  a  decreet  in  the  • 
original  procefs  ;  and  from' the  manner  in  which  they 
have  hitherto  proceeded  in  that  procefs,  it  does  not  ap¬ 
peal  when  it  is  to  have  an  end  ;  lb  that  according  to 
th«r  prefent  plan,  they  might  endeavour  to  keep  this°  re¬ 
duction  hanging  over  the  petitioner’s  head  for  many  years 
yet  to  come,  and  thereby  not  only  prevent  him  from  ob¬ 
taining  payment  of  his  juft  debt,  but  keep  him  in  per¬ 
fect  uncertainty,  whether  he  fhall  ever  recover  it  or  not. 

In  the  courfe  of  proceedings  before  the  Ijard  Ordinary, 
much  clamour  was  thrown  out  againft  the  petitioner,  and 
much  pains  taken  to  create  a  belief,  that  he  had,  by  im¬ 
proper  means,  obtained  the  conveyance  to  the  heritable 
bond,  and  had  afterwards,  in  an  undue  manner,  elicited 
the  fecond  bill  upon  Hanlon  and  Clark.  allegations, 

however,  were  not  fupported  by  any  evidence  ;  and  the 
petitioner  hopes,  that,  in  the  narrative  of  fads  alrea¬ 
dy  given  in  this  petition,  he  has  clearly  Ihown,  that  his 
conduct  was  in  no  relpect  improper  ;  and  that  he  was  all 
along,  honeftly  and  fairly  endeavouring  to  obtain  payment 
of,  or  fecurity  for  his  lawful  debt.  He  obtained  the  con¬ 
veyance  to  the  heritable  bond,  at  a  time  when  it  has  been 
Ihown,  the  original  procefs  and  every  confequence  of  it, 
were  undei  flood  to  be  entirely  at  an  end  ;  and  though  this 
bond  had  been  previoufly  affigned  to  Margaret  Clark  and 
her  hufband,  yet  it  w'as  only  afngned  to  them  in  fecurity  j 
and  at  the  fame  time  Alexander  Clark  pointed  out  to  him  o- 
ther  funds,  from  which  he  could  eafiiy  pay  the  balance 
due  to  them  which  was  fomewhat  lefs  than  the  contents 
of  the  heritable  bond  ;  nor  could  the  petitioner,  at  any 

F  rate, 
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rate  hope  to  avail  himfelf  in  the  leaft  of  his  conveyance  to 
the  heritable  bond,  till  the  contents  of  the  bond,  and  al- 
fio-nation  in  fecurity  were  firft  cleared,  becaufe  ol  the  inhi¬ 
bition  raifed  thereon,  antecedent  to  his  conveyance,  io 
that  nothing  unfair  could  poffibly  be  intended  jJ 
king  that  conveyance.  In  the  next  place,  with  lep.Ci  o 
the  fecond  draught  upon  Hanfon  and  Clark,  your  Lor  - 
fliips  will  obferve,  that  it  was  more  than  a  year  potterior 
to  the  firft  draught,  in  favours  of  Margaret  Clark  and  hei 
hufband,  had  been  refufed,  for  the  firft  was  dated  m  Fe¬ 
bruary  1764,  and  the  fecond  only  in  March  i7&y._  it  is  to 
be  obferved  likewife,  that  when  he  received  this  feconc. 
draught,  the  firft  was  underftood  to  be  no  longer  of  any 
avail ;  as  by  that  time  Margaret  Clark  had  recurred  to  the 
procefs  of  reduaion,  and  therefore  had  failed  to  penorm  the 
condition  upon  which  alone  fhe  could  hold  the  bill.  oefides,it  , 
is  to  be  further  obferved,  that  there  were  particular  circum- 
ftances,  which  [made  it  likely,  that  the  petitioner  would 
be  able  to  obtain  payment  of  the  fecond  bill,  although  the 
firft  had  been  dithonoured  ;  andvjf  he  had  fucceeded,  it 
was  intended  to  be  applied  towards  the  payment  or 
Margaret  Clark  and  her  hufband,  in  order  to  procure  a  .ul- 
chargeof  her  claim  to  the  heritable  bond. 

In  the  laft  place,  the  petitioner  hopes,  that  your  Lord- 
fhins  will  alter  the  interlocutor  of  the  Lord  Ordinary,  in 
fo  far  as  it  has  found  him  liable  in  expences.  He  has 
-  fhown  your  Lordlhips,  that  his  conduft  has  been  in  no 
degree  improper,  either  in  obtaining  the  conveyance  to  the 
heritable  bond,  or  the  fecond  bill  upon  Hanfon  and  Clark. 
Your  Lordlhips  will  further  obferve,  that  lie  has  mown 
himfelf  in  no  degree  dilpofed  to  litigation,  as  immediately 
upon  Meffrs.  Hanfon  and  Clark  offering  to  pay  the  con¬ 
tents  of  the  bill  for  317  l.  Hs.  id.  Sterling  he  offered 
to  confent  to  Margaret  Clark’s  preference  in  the  multip  e- 
poinding,  upon  the  condition  of  her  difeharging  her  claim 


'}'•  fy  />,,  <-(«  m  H  i 

'?o*  vv 


[  2  5 

to  the  heritable  bond,  in  terms  of  the  original 
or  if  file  chofeit  rather,  he  was  willing  to  y  ield  the"heritablc 
bond,  on  her  contenting  to  his  preference  in  the  multiple- 
poinding.  In  place,  however,  of  agreeing  to  this  ecuutahfe 
propofal,  Margaret  Clark  and  her  huiband,  endeavoured  to 
grafpatbothjina  manner,  which  the  petitioner  hopes  he  has 
lhown  your  Lordfliips  was  unjuft,  and  contrary  to  the  ex- 
prefs  terms  of  agreement.  It  is  further  to  be  obterved,  that  in 
the  courfe  of  this  litigation,  Margaret  Clark  and  her  huiband 
have  ufed  every  artifice  in  their  power  to  keep  thefe  pro- 
cedes  feparate,  which  the  petitioner  has  lhown  your  Lord- 
fhi  ps  are  fo  intimate! y  and  infeparably  connected.  In  the 
next  place,  it  is  to  be  remarked,  that  Margaret  Clark  and 
her  huiband  moil  anxioiiily  concealed  every  paper  which 
could  tend  to  throw  light  upon  their  private  tranfa eft  ions 
with  Alexander  Clark  ;  and  the  petitioner  has  been  obliged 
to  force  every  one  of  them  from  them,  by  a  diligence 
granted  by  the  Lord  Ordinary.  This  conduit,  on  their 
part,  was  not  only  highly  improper,  and  even  vaxatious  ;  but 
their  anxiety  to  conceal  the  particulars  of  thefe  trail! acti¬ 
ons,  and  fhut  out  the  light,  fiiow  their  confcioufnefs,  that 
thefe  tranfa  diions  if  clearly  explained,  would  defeat  their  own 
plea,  and  fupport  that  of  the  petitioner.  From  all  thefe  cir- 
cumftances,  he  hopes  your  Lordihips  will  be  fatisfied,  that 
his  conduit  has  been  in  no  degree  fuch  as  to  fubjeit  him 
to  expences  ;  and  that  on  the  contrary,  the  whole  pro¬ 
ceedings  of  his  adverfaries  have  been  fuch  as  ought  juftly 
to  load  them  with  the  expences  of  this  litigation. 

The  petitioner  has  thus,  upon  various  grounds,  endea¬ 
voured  to  fatisfy  your  Lordfliips,  that,  in  the  frjl  place, 
Margaret  Clark  and  her  huiband  have  no  title  to  infill  in 
the  procefs  of  recluition,  either  upon  the  footing  of  the 
prior  affignation  in  fecurity,  or  upon  the  footing  of  the 
inhibition,  raifed  upon  the  original  depending  procefs, 
againft  Alexander  Clark .  He  has,  in  the  next  place,  endea¬ 
voured 
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vo  11  red  to  fiiovv,  that  Margaret  dark  and  her  hufband,  In 
confoqueiicc  01  toe  private  agreement  in  February  1764, 
^•£'^  omy  obliged  to  elite  barge  their  claim  to  Farrs 
heritable  bona,  in  consequence  of  the  ailignatioii,  but 
n  he  wife  to  di [charge  all  r  ight  and  claim  to  it  of  every  kind 
whatever.  He  has,  lajlly\  endeavoured  to  obviate  the  cla- 
n*oui  or  iiis  aavei  fax  res,  and  to  fhow  that  Ins  conduct  has 
i  cen  in  no  uegiee  improper  or  blameable  ;  and  that  there- 
h^c,  o.v  ongnt  not  to  be  round  liable  in  expenees,  while  on 
the  contrary,  the  conducl  of  his  adverfa ties  has-been  inch,  as  ‘ 
oi'ipit  j.imly  to  fubjeci  them  to  expenees,  > 

;1  ‘■■■icrejore  ptecyt  your  Lordjljips,  to  alter  the  in¬ 
ter  i  ocutors  of  the  Lord  Ordinary  above  recited;  to 
*  °ujo:n  tree  proteges  oj  reduction  and  multiple- poinding ; 
aul  to  jind,  that  Margaret  Clark  arid  her  husband 
cannot  be  preferred  to  the  fum  in  the  hands  of  Meffrs. 

1 1  .iiiiong  ,iaro.  and  company,  utile fs  they  at  the  fame 
time  d if  charge  the  procefs  of  reduction,  'and  all  right 
anou.n.'.'i  of  every  Kind  icbich  they  tnky  pretend  to 
to  the  heritable  bond  -on  the  eft  ate  of  Farr: 
if,  zdo,  1 0  find,  That  if  Margaret  Clark  and  her 
husoana  are  not  bound,  in  hoc  flatu,  to  di/charpe 
the  procefs  oj  reduction,  and  all  chum  to  the  heritable 
cond,  they  are  not  infilled  to  a  preference  in  the  mul¬ 
tiple-poinding.  And,  3tio,  To  ajfoilzie  the  petitioner 
from  expenees  ;  and  to  find  Margaret  Clark  and 
tier  husband  liable  to  the  petitioner  in  expenees ; 
at  leaf,  that  they  are  not  entitled  to  the  expence  of 

fbe  r:°fefs,  °J  }™!tip!e-poinding,  which  they  raifed 
mine  cejj anly .  1 

According  to  juftice,  ©v.  ‘ 


ROBERT  CULLEN. 


. . J* 


